
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

HERMAN KROLL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income Tax
Taxes under Art ic le (er) 22 of  the
Tax Law for the Yearfspconc*krhdG* L97L.:

Sta te  o f  New York
County of  Albany

John Huhn ,  be ing duly sworn,  deposes and says that

ahe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 20 day of September ,  L978 ,  xhe served the within

not ice of decision by (cert i f ied) mai l  upon Herman Krol1

:(rcgexmOoltxeod* the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as f  ol lows: I lerman Krol1
R.R.  l lL ,  Box  45 ,  West  C i rc le
Bedford,  New York 10506

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S taLes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (l*3xegen*xfu(

Efufu*  pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the

last known address of the {oqrmeotxEhrp<xt:Obc* petit ioner.

Sworn to before me th is

20 day of  September ,  L978.

AFFIDAVIT OF MAILING

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E 5 I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

srATE TAX'coMMrbstou
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Erptaubet 2O, 1978

4i, Ifrrt Clrclo
Xork 10506

llernen Kroll
R. R. fl, lox
Scdford, Ner

Dlcr l{r. Kroll:

Please take notice of the DfOlfloa
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion@ 690 of the Tax Law, any
proceeding in court to review an adverse decision by the lState Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New iork,  Albany County, within 4 l imthr

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Taxing Bureau's Representat ive

TA-r . r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

HERMAN KROLI

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the Year
L97L .

DECISION

Pet i t i one r ,  He rman  Kro l l ,  Box  45 ,  Wes t  C i r c le ,  Bed fo rd ,

New York 10506,  f i led a pet i t ion for  redeterminat ion of  a

def ic iency or  for  re fund of  personal  income tax under  Ar t ic le

22  o f  t he  Tax  Law fo r  t he  Year  I97L  (F i l e  No .  13803)  .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io ,  .

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two

Wor ld Trade Center ,  New York,  New York,  oD July  L2,  L977 at

l : 15  P .M.  Pe t i t i one r  appeared  p ro  se .  The  Income Tax  Bureau

appea red  by  Pe te r  C ro t t y ,  Esq .  (F rank  Lev i t t ,  Esg . ,  o f  counse l ) .

ISSUES

I.  Whether  pet i t ioner  was subject  to  a penal ty  pursuant

to  sec t i on  685 (g )  o f  t he  Tax  Law as  a  pe rson  who  fa i l ed  to

col lect ,  t ru thfu l ly  account  for  and pay over  New York State

wi thhold ing taxes due f rom Book Pr in ters ,  Inc.  for  the per iod

December  1 ,  L97L  to  December  15 ,  L97L .
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I I .  Whether  New York State 's  fa i lure to  f i le  a  c la im in

bankruptcy for withholding taxes due from Book Printers, Inc.

barred the Income Tax Bureau f rom asser t ing a penal ty  against

pe t i t i one r  under  sec t i on  685 (g )  o f  t he  Tax  Law.

FINDINGS OF FACT

l .  On August  26,  L974,  the Income Tax Bureau.  issued a

statement  of  Def ic iency and a Not ice of  Def ic iency against

pet i t ioner ,  Herman Kro l l ,  imposing a penal ty  equal  to  the amount

of  unpaid New York State wi thhold ing taxes due f rom Book Pr in ters ,

Inc .  f o r  t he  pe r iod  December  1 ,  L97L  Lo  December  15 ,  L97L .

2 .  Pe t i t i one r  was  p res iden t  o f  Book  P r in te rs ,  I nc .  He  was

author ized to  s ign checks and d id so.  The stock of  the aforesaid

corporat ion was pr imar i ly  owned by pet i t ioner  and other  fami ly

members.

3 .  On  o r  abou t  Ap r i l  30 ,  1970 ,  t he  s tock  o f  Book  P r in te rs ,

Inc.  was so ld by the s tockholders to  Barnes In ternat ional  Publ ish-

ing Corporation in exchange for Barnes International Publishing

corporat ion s tock.  Book Pr in ters ,  rnc.  became a who. l ly -owned

subsid iary  of  Barnes In ternat ional  Publ ish ing Corporat ion.  How-

eve r ,  pe t i t i one r  rema ined  the  p res iden t  o f  Book  P r in te rs ,  I nc .

4.  On or  about  January 3,  I97L,  a  substant ia l  amount  of

machinery and equipment  of  Book Pr in ters ,  Inc.  was so ld to

Mamaroneck Press rnc;  however ,  the corporate name Book Pr in ters ,

Inc.  was not  so ld at  that  t ime.  Pet i t ioner  mainta ined that  approx-

imate ly  s ix  months af ter  th is  t ransact ion,  he was re l ieved of  h is

dut ies as pres ident  o f  Book Pr in ters ,  rnc.  and became genera l
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manager  and v ice-pres ident  o f  the Pickwick Corporat ion,  a

whol1y-owned subsid iary  of  Book Pr in ters ,  Inc.

5 .  Pe t i t i one r  s ta ted  tha t  i n  o r  abou t  Feb rua ry  o f  L972 ,

Barnes In ternat ional  Publ ish ing Corporat ion so ld the name and

the remain ing assets of  Book Pr in ters ,  Inc.  to  Mamaroneck Press,

Inc., at which t ime petit ioner became an employee of Mamaroneck

Press ,  I nc .

6.  Pet i t ioner  mainta ined that  dur ing the per iod in  quest ion,

he was not  in  a dec is ion making posi t ion and was not  involved

wi th the f inancia l  act iv i t ies of  Book Pr in ters ,  Inc.

7.  Pet i t ioner  contended that  he should not  be held l iab le

for  a  penal ty  under  sect ion 685(g)  of  the Tax Law wi th  respect

to  unpaid wi thhold ing taxes due f rom Book Pr in ters ,  Inc.  He

argued that  th is  was so because:  (a)  Book Pr in ters ,  Inc.  had

been adjudicated as bankrupt  in  February L972;  (b)  the Stare

had been advised of  the bankruptcy by the cour t ,  by the t rustee

in bankruptcy and by the petit ioner, and (c) the trustee in

bankruptcy had funds available to pay any New York state with-

holding tax due if  the rncome Tax Bureau had f i led a claim in

bankruptcy for  sa id wi thhold ing taxes.  In  fur ther  suppor t  o f  h is

content ion,  pet i t ioner  in t roduced in to ev idence (at  the hear i rg)

h is  undated le t ter  to  the Income Tax Bureau,  which was received

by the Bureau on December 2,  L974.  In  th is  le t ter ,  he ind icated

that  the name and address of  the t rustee in  bankruptcy had been

sent to the Income Tax Bureau three or four t imes within the last
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bankruptcy

bankruptcy
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that  Book Pr in ters ,  Inc.  had been

by the Uni ted States Dis t r ic t  Cour t

proceedings were completed in  Ju ly

d i scha rged  o f

and that the

o f  L974 .

CONCLUSIONS OF ]-AW

A. That  pet i t ioner  has not  susta ined the burden of  proof

requi red to  show that  he was not  a  responsib le person requi red to

col lect ,  t ru thfu l ly  account  for  and pay over  New York State wi th-

hold ing taxes of  Book Pr in ters ,  Inc.  for  the per iod December 1,

L97L to December 15,  197L,  in  accordance wi th  the meaning and

intent  o f  secLion 685(n)  of  the Tax Law.

B .  Tha t  pe t i t i one r  has  no t  sus ta ined  the  bu rden  o f  p roo f

requi red to  show that  he d id not  wi l l fu l ly  fa i l ,  or  cause Book

Pr in te rs ,  I nc .  t o  w i l l f u l l y  f a i l  t o  co l l ec t ,  accoun t  f o r  o r

pay over New York State withholding taxes due from said corpora-

t ion.  Therefore,  pet i t ioner  was subjeet  to  the penal ty  imposed

against him in accordance with the meaning and intent of section

085(e )  o f  t he  Tax  Law.

C .  Tha t  t he  l i ab i l i t y  o f  Book  P r in te rs ,  I nc .  f o r  w i th -

hold ing taxes due and the l iab i l i ty  o f  pet i t ioner  for  a  penal ty

under  sect ion 085(g)  of  the Tax Law are separate and d is t inct .

Any fai lure by the Income Tax Bureau to col lect withholding

taxes due from said corporation through bankruptcy proceedings

i s  no t  re levan t  t o  pe t i t i one r ' s  l i ab i l i t y .  The re fo re ,  t he  Income

Tax Bureau was not  barred f rom asser t ing a penal ty  against

pet i t ioner  under  sect ion 085(g)  of  the Tax Law.



D. That  the pet i t ion

No t i ce  o f  De f i c i ency  i ssued

$265 .30  i s  sus ta i ned .

DATED: Albany, New York

September 20,  L978

is denied and the

L974 Ln the sum of
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of Herman

on August

Krol l

26 ,

STATE COMMISSION


